Kl RBY EXPLCRATI ON COMPANY CF TEXAS
(ON REQONS! DERATI ON

| BLA 95-446R 96- 567R Deci ded June 16, 1999

Petition for reconsideration of Kirby Expl orati on Conpany of Texas,
143 1 BLA 133 (1998). MB 92-0309- | ND

Petition granted;, Board deci sion vacated;, agency decision affirned in
part, set aside in part, and renmanded for further consideration.

1. I ndi ans: Leases and Permits--Indians: M neral
Resources: Q| and Gas: Royalties--Mneral s
Managenent Service: Appeals to Drector--Q1 and Gas
Leases: Royalties--Riules of Practice: Appeals: Tinely
FHling

Wiere MVB i ssues an order to pay additional royalty
indicating that it is subject to i medi ate appeal , but
subsequent |y extends the royalty payor's tine to conply
wth that order, agrees to neet wth the payor to
continue to adj udicate "outstanding audit issues" and
proceeds to do so, purports to reach a settlenent as to
certain of the issues presented, and i ssues a new order
to pay, itsinitial order is not a "final" order, so
that failure to file a notice of appeal fromthat order
has no consequences. Were a tinely notice of appeal
was filed follow ng the issuance of the new order, all

i ssues presented therein are justiciabl e.

2. Board of Land Appeal s--1ndi ans: Leases and Pernits--
Indians: Mneral Resources: Q| and Gas: Royalties--
M neral s Managenent Service: Appeals to Orector--Ql
and Gas Leases: Royalties--Riules of Practice: Appeal s:
Reconsi derati on

Wiere MVB points out on reconsi deration that its
decision to reject the B anchard Deci si on net hodol ogy
adopted by a royalty payor in allocating production to
various | ndian | essors was based on Depart nent al

regul ati ons, a decision of the Board of Land Appeal s
ruling that the MVB deci sion was based on
considerations of Sate lawis properly vacated, as it
proceeded froma flaned prem se.
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3. I ndi ans: Leases and Permits--Indians: M neral
Resources: Q| and Gas: Royalties--Mneral s
Managenent Service: Appeals to Drector--Q1 and Gas
Leases: Royalties

By using the B anchard Deci si on net hodol ogy

(establ i shed under kl ahoma State law), a royalty payor
overpai d sone | ndian | essors and underpai d ot hers,
inviolation of the "gross proceeds" rul e established
by 30 CF R §221.110. MW is not bound to fol | ow
Sate | aw governing col l ection of royalty.

4. I ndi ans: Leases and Permits--Indians: M neral
Resources: Q| and Gas: Royalties--Mneral s Managenent
Service: Appeals to Drector--Ql and Gas: Royalties

Wiere MVB gave express notice (by publication in the
Federal Register) that it was termnating any previ ous
accept ance of use of the B anchard Deci si on net hodol ogy
incaculating allotted Indian | ease royalty effective
wth the production nonth of Novenber 1985, an MG

deci sion disallowng the use of that nethodol ogy for
product i on nont hs commenci ng January 1985 is properly
set aside and the natter renanded for recal cul ation of
the royalty due using the announced deadl i ne.

APPEARANCES Gary W Gatron, Esg., and L. Poe Leggette, Esg.,
for Appellant; 1/ Kathrine Henry, Esq., Gfice of the Solicitor,
US Departnent of the Interior, for the Mneral s Managenent Servi ce.

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

The Mneral s Managenent Service (MVB), through counsel, has filed a
petition for reconsideration of our decision in K rby Expl orati on Gonpany
of Texas, 143 IBLA 133 (1998), reversing two decisions of the Acting

Deputy Gonmissioner for Indian Affairs (ADOQ, Bureau of Indian Affairs
(BIA (MB 92-0309-1ND. 2/

ME petition denonstrates extraordinary circunstances and sufficient
reasons to justify our reconsideration of that decision. See 43 CF. R
8§ 4.403. Accordingly, its petition for reconsideration is granted.

MVE asserts on reconsideration that Kirby did not appeal MB April 8,
1991, order wth respect to a conmunitized | ease area wth the Sate of
(kl ahona, and that it accordingly becane admnistratively final. Ve did

1/  Qounsel for appellant did not nake an appearance in connection wth the
petition for reconsideration.

2/  No response has been filed by Kirby Expl orati on Gonpany of Texas
(Kirby).
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not reach that question in our decision. 3/ V¢ do so now and expressly
concl ude that that order did not becone final.

[1] Ve stated as follows concerning the April 8, 1991, order and
the events leading up to it and the Houston Gonpliance Gfice's (HXOS)
decision to further consider outstanding audit issues after the issuance
of that order:

n Decenber 20, 1989, MMB's [H3J notified Kirby that it
was initiating an audit of all of Kirby's Federal and Indi an
oil and gas leases. In an issue letter dated January 23, 1991,
HXO advised Kirby that its prelimnary reviewof Kirby's royalty
paynents for the period January 1, 1985, through Decenber 31,
1989, had reveal ed that during various sanpl e nonths, K rby had
underpai d royalties for | ease No. 607-033822-0 by using a | oner
conposite price of all the gas sold, rather than the higher price
Kirby actually received. The letter requested Kirby to review
the outlined factual information and either concur or specify the
reasons for nonconcurrence wth the letter's conclusions. Kirby
responded on February 22, 1991, stating that, as required by the
Federal | y approved communi tization agreenent, it had paid
royal ties on the communitized production consistent wth Ckl ahona
law as formul ated in the B anchard Deci si on.

Inaletter dated April 8, 1991, HXOrejected Kirby's
claaimthat royalties had been properly paid. Wiile agreeing
that the tracts subject to a communitization agreenent shoul d
be operated as an entirety, H3O contended that each | ease
coomtted to the conmunitization agreenent should still be
treated as a separate contract and that val uation of the
proportionate share of production fromthe comunitized area
allocated to each tract shoul d be based on the actual price
recei ved by the working interest owner. Because |ease royalty
cal cul ati ons shoul d be based on the sal es val ue of the all ocated
production, H3O determned that K rby shoul d have paid royal ties
for Indian allotted | ease Nb. 607-033822-0 based on the val ue it
received for the production attributed to that |ease instead of
the | ower conposite price of all the gas sold. Based on its
prelimnary finding that Kirby owed additional royalties for the
sanpl e nonths, HXD extrapol ated that Kirby had underpai d
royalties on all its communitized | eases during the period
January 1985 through the date of Kirby's disposition of its
working interest in the |leases. Accordingly, HXOdirected Kirby
toidentify total comunitized sales by sales nonth during the
rel evant period; specify the | ease al |l ocation percentage and the
price

3/ W ruled that, even assumng arguendo that the letter becane a final
Departnent al  deci sion, we were not bound to accept as precedent erroneous
deci sions. 143 I BLA at 139-40.
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Kirby received for its allocated share of sales for the | eases
inwhichit held a wrking interest; conpute the val ue of the

| ease al |l ocations based on the price it received for its

al l ocated share of sales; recal culate and pay any additi onal
royalty due; and submt copies of all supporting workpapers and
schedul es.

Athough the April 8, 1991, letter inforned Kirby of
its right to appeal, Kirby sought and recei ved an extensi on
of tine inwichtoconply wth the order. O June 21, 1991,
Kirby advised HOthat its reviewof the | eases had reveal ed
that Kirby had overpaid royalties for the | eases. The H3XO
apparently rejected Kirby's cal cul ati ons because they were based
on Kirby's 60-percent working interest in the Kirby | eases
instead of 100 percent of the revenues as required by Kirby's
status as the designated payor on the | eases. After hol ding
several neetings and exchangi ng nunerous tel ephone calls and
correspondence, H3O and Kirby reached an oral settlenent in which
Kirby was all oned to of fset overpaynents of royalty anounting
to $307,983.64 on the Saxon | eases agai nst the $380, 702. 07
royal ty underpaynent on the Kirby |leases. Pursuant to this oral
agreenent, by letter dated Decenber 24, 1991, Kirby sent MB a
check for $72,718.99, acconpani ed by a 36-page audit report on
Form MV&- 2014 prepared by HXO detailing the offsetting
net hodol ogy approved by HXQ

143 IBLA at 135-36. MB concedes inits petition that HXO not only
extended Kirby's tine to conply wth the April 8, 1991, order, but
engaged in neetings wth Kirby' s representatives "in an effort to resol ve
out standi ng audit issues,"” including whether Kirby was required to pay
"royalties based on the gross proceeds requirenent for the period after
Novenber 1, 1985," instead of using the B anchard Deci si on net hodol ogy.
(Petition at 6-7.)

In Shell Al G., 52 IBLA 74 (1981), the Board considered the
guestion of the finality of a royalty assessnent decision and the resulting
tineliness of a challenge to the assessnent. |In that case, as here, the
agency (the Qonservation Dvision (D of the US Geol ogi cal Survey, MB
predecessor), follow ng i ssuance of a nomnally "final" order to pay
additional royalty, convened a conference wth Shell (the royalty payor) to
reconsi der the agency's position, net wth Shell and actively di scussed the
natter, and submtted the natter to its legal counsel for review Despite
language in (D's order indicating that it was final, and despite the fact
that (D refused Shell's request to defer paynent of the sumat issue, 4/
we held that the order was not "final" and that Shell's failure to appeal
it wthin 30 days had no consequences:

4/ Inthe present case, MVb went even further in retracting its nomnally
"final " decision by extending the tine for Kirby to conply.
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The logic of Shell's positionis hard to dispute. Wile Survey's
order of July 6 bears all the indicia of afinal order, its

w I lingness to schedul e a conference wth Shell to discuss its
position suggests that it nay have been inclined to negotiate a
solution to the issue at hand. Such a posture is contradictory
tothe idea of a final decision. Wile not entirely hel pful,

the definition of a final decision, as enunciated by the Suprene
Qourt in construing the present 28 US C § 1291 (1976), offers
sone insight: "A final decision' generally is one which ends
the litigation on the nerits and | eaves nothing for the court to
do but execute the judgnent.” Gatlinv. Lhited Sates, 324 US
229, 233 (1945). [DCs] scheduling of its August 17 conference
w th appel | ant persuades us that a final decision had not yet
been rendered. W& need not determne when a final decision was
rendered by [J. Wiat is clear is that it was not rendered
prior to August 17. Shell's notice of appeal, filed wth [

on Septenber 13, 1979, was received wthin a 30 day period of
August 17 and hence is tinely wthout need for further precision.
See Mesa Petrol eum @., 44 IBLA 165 (1979); CGarl Wit nan,

16 1 BLA 188 (1974).

Shell QI @., supra at 77. FHomthis it is evident that the April 8,
1991, HXO letter was not a final action subject to appeal. To the extent
that HOO may have originally intended it as such, the totality of its
actions in extending Kirby's tine to conply wth it, in agreeing to neet
wth Kirby and to continue to adjudicate "outstanding audit issues,"” in
proceeding to do so, and in purporting to reach a settlenent as to certain
of the issues presented, clearly rendered the April 8, 1991, order
ineffective and, thus, no | onger subject to appeal. A though H3O was
certainly free to (and did) issue a second decision followng its
reconsideration reaffirmng its earlier position, its decision to reopen
and reconsi der "outstandi ng audit issues" pushed back the tine for
initiating an appeal to the date that reconsideration concluded, that is,
to the date of the second deci sion.

Further, had the matter been appeal ed prior to conpl eti on of these
di scussions, it woul d have had to have been di smssed because no final
MVE action had taken place. The record clearly shows that the results of
Kirby's assertedly inproper use of the B anchard Deci si on net hodol ogy were
not clear until after HJO conpl eted its reexamnation; that is, not until
it issued its My 1, 1992, order.

In sum when MVB agreed to extend Kirby's tine to conply and to
further consider the issues presented by the April 8, 1991, letter and
then proceeded to do so, its actions rendered that order no longer a final
deci sion subject to appeal. Accordingly, the failure to appeal it has no
si gni fi cance.
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V¢ expressly reject MMB suggestion on reconsi deration that the
April 8, 1991, decision becane final because HJO was powerless to extend
the tine for appealing the decision. (Petition at 6-7.) H3XOs My 16,
1991, letter extending Kirby's tine for conpliance and its subsequent
reconsi deration and readj udi cation of the issues raised in the April 8
order clearly had the effect, not of attenpting to extend the tine to
appeal , but of vacating the original order. Accordingly, the subsequent
deci sions by HIO and the Casper Section of the Lessee ntact Branch
becane the decisions that were subject to appeal, and all issues presented
therein, including the propriety of using the B anchard Deci sion
net hodol ogy, are justiciable by this Board.

Nor are we persuaded that there is any significance in the fact that
HXO | acked authority to enter into a final, binding settlenent. ¢ need
only determne whether HIO s action superseded its April 8, 1991, order.
W conclude that it did.

[2] Inaddition to the admnistrative finality argunent (rejected
herein), MG argues that its decision to reject the B anchard Deci si on
net hodol ogy used by Kirby was based on 30 CF. R § 206. 103 (requiring that
royalty is due on no less than the gross proceeds accruing to the | essee
for the sale of |ease production) rather than on any considerations of
Sate law MEB states on reconsideration that, when it "began to
reconsi der application of the B anchard Decision to federal and | ndi an
| eases,” its "audits had denonstrated, in sone instances, the royalties
pai d under the B anchard Decision were | ess than application of the gross
proceeds rul e woul d have established.” (Petition at 3-4.) M indicates
that "[t]his discrepancy occurred in Kirby's case,” citing to "January 1986
and March 1987, two test nonths under the Kirby audit, show ng the effect
of the various cal culation nethods.” (Petitionat 4 n.3.) M has thus
shown that our decision proceeded froma flawed premse, and we concl ude
that it nust accordingly be vacat ed.

[3] UWhder the so-called B anchard Deci si on net hodol ogy as applied
herein, all Indian |essors receive royalty in the anount of 12-%2percent
of the weighted average of all sal es of communitized production by all
lessors. The result of this procedure is that |essors whose | eases pr provi de
for a hi gher-than-average price for production receive royalty that is |ess
than they woul d have received if the royalty had been cal cul ated using the
"gross proceeds” fromtheir |eases. At the sane tine, |essees whose | eases
provide for a | ower-than-average price receive nore than if the "gross
proceeds” had been used. Thus, according to M, although Kirby nay have
paid the correct total anount of royal ty, by using the B anchard Deci sion
net hodol ogy, it disbursed the royalty incorrectly, overpayi ng sone | essors
and underpayi ng others an equal anount. (Petition at 5.) M rul ed that
Kirby shoul d not have used the B anchard Deci si on net hodol ogy, but shoul d
instead have paid royalty to each Indian | essor on no | ess than the gross
proceeds determned under the terns of that |essor's specific |ease.
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In deciding that Kirby properly used the B anchard Deci sion
net hodol ogy, we pl aced great stock in the fact that it had been repl aced as
the law control ling disposition of royalty in the Sate of (klahona by an
act of the Sate Legislature known as (kl ahoma Senate B Il 160 (SB 160),
and that SB 160 had been declared invalid "inits entirety" by the Tenth
Adrcuit. 5 143 IBLAat 135 140. FHnding that MM had, inits AQl and
Gas Payor Handbook, specifically cited SB 160 as the basis for not applying
the B anchard Deci si on net hodol ogy, we reasoned that the invalidation of
B 160 woul d open the way to using that nethodol ogy in cal cul ating Federal
royalty. 6/ That concl usion was not correct.

As MVB poi nts out on reconsideration, the issue presented here is
whet her, by using the B anchard Deci si on net hodol ogy, Kirby violated the
terns of Departnental regul ations governing paynent of royalty, as the
Departnent is not bound to fol | ow Ckl ahona S ate | aw governi ng col | ection
of royalty. As the Associate Solicitor, Energy and Resources, pointed out
in his Mrch 18, 1983, Menorandum

ongress intended that the Secretary of the Interior shoul d
retain the authority to determne whet her state pooling orders
affecting federal oil and gas | eases would control the |essee' s
obligations to the Lhited Sates. Kirkpatrick Ol and Gas . V.
Lhited Sates, 675 F. 2d 1122, 1125 (10th dr. 1982). Wt hout
such authority, the Secretary woul d be unabl e to protect the
interests (nost inportantly the ownership and royalty interests)
of the Federal Governnent in the face of adverse state policies.
The nai nt enance of an orderly national policy controlling the
obligations of federal |essees to the Federal Governnent is
essential to the nanagenent of the public lands. Therefore,
wthout the Secretary's approval, no state | aw can overrul e the
Secretary's control over federal mneral |essees. 1d. at 1126.
* * * The regul ati on governing conputation of royalties from
federal |essees states, in relevant part:

5/ See Panhandl e Eastern Fipeline G. v. Sate of klahoma, 83 F. 3d 1219,
1231 (10th Qr. 1996).

6/ M also stated inits Federal Register notice advising that the

B anchard Decision rational e could not be used that its policy was a
consequence of the passage of SB 160.

That notice explai ned that "AFS Payor Handbook contai ns specific
requirenents currently foll owed by payors in cal cul ati ng and reporting
royalties on Federal and Indian oil and gas | eases, subject to the
so-called "B anchard Decision,'" and that SB 160 had "effectively
repl ace[ d] B anchard Decision requirenents used in cal cul ati on and
paynent of royalties in Cklahoma." 50 Fed. Reg. 49468. M concl uded,
"(onsequently, the MB is discontinuing the "B anchard Deci si on'
requi renents of its AFS Payor Handbook." 1d. (enphasis supplied).
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Uhder no circunstances shall the val ue of
production . . . for the purposes of conputing royalty
be deened to be | ess than the gross proceeds accruing
to the | essee fromthe sal e thereof .

30 CF.R § 221.110 [(1982)].

The Bl anchard Deci sion raises the possibility that the
Lhited Sates woul d be conpel | ed to use the wei ghted average
price of all oil or gas produced and sold fromthe unit. This,
inturn, could result in a determnation of the val ue of
product i on whi ch woul d be | ess than the gross proceeds accrui ng
to the federal |essee. Because this procedure is contrary to the
val ue basi s regul ation, pronul gated under authority of the
Mneral Leasing Act of 1920 * * * | designed to pronote orderly
and efficient devel opnent and production of federal oil and gas,
the B anchard Deci sion cannot control the royalty obligation of
federal lessees to the Lhited Sates wthout the consent of the
Secretary.

V¢ adopt this statenent as our own. The question thus becones, did the
Departnent consent to the use of the B anchard Deci si on net hodol ogy during
the period in question?

[4] In Decenber 1985, the Departnent gave express notice that it was
termnating any previous acceptance of use of the B anchard Deci sion
net hodol ogy in cal culating allotted Indian | ease royalty, 7/ by
publ i shing notice of an Addendumto the Auditing and H nancial System (AFS
Payor Handbook changi ng the

required royal ty cal cul ation net hodol ogy for production from
Federal and Indian oil and gas | eases conmtted to unitization
and communi tization agreenents in the Sate of klahoma. The
change wll require | essees, or their designated payors, to

fol l ow standard Federal procedures for cal culating and reporting
royal ties due on production allocated to oil and gas | eases

subj ect to pool i ng agreenents.

50 Fed. Reg. 49467-68 (Dec. 2, 1985). The notice went on to explain that

"AFS Payor Handbook contai ns specific requirenents currently fol |l oned by
payors in cal culating and reporting royalties on Federal and Indian oil

and gas | eases, subject to the so-called B anchard Decision,'" and that
B 160 had "effectively repl ace[d] B anchard Deci sion requirenents used
in calculation and paynent of royalties in (klahoma." 50 Fed. Reg. 49468.
MVE concl uded:

7/ MVb concedes on reconsideration that its predecessor, the

US Geological Survey, had "accepted royalties paid on unit and
communi ti zed area production wthin the Sate of (klahona i n accordance
wth the B anchard Decision.” (Petition at 3.)
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onsequent |y, the M is discontinuing the "B anchard Deci si on"
requi renents of its AFS Payor Handbook. HEfective wth the
production nonth of Novenber 1985, for royalty paynents due
Decenber 31, 1985, payors for Federal and Indian oil and gas
| eases coomtted to unitization and communiti zation agreenents
wthinthe Sate of (klahona are to followthe standard Federal
procedures as outlined in the AFS Payor Handbook for reporting
royal ties due on production allocated to each | ease under a
pool i ng agr eenent .

50 Fed. Reg. 49468 (enphasis supplied). Thus, it is clear that, effective
in Novenber 1985, the Departnent fornal |y decided not to fol | ow Ckl ahona
Sate lawon this question. The inplicit conclusion was the royalty woul d
i nstead be determined under pertinent Federal regul ations.

V¢ hold that, to the extent that it distributes royalty in a manner
di sproportionate to the conparative terns of the individual |ndian |eases,
the B anchard Deci si on net hodol ogy does not conply with Federal regul ation
30 CF. R 8 206.103 (1985), and MVb was justified in ordering Kirby to
recal cul ate royal ties.

However, we note that MMB order affects a period of tine prior to
the effective date of MMB policy that it would no | onger accept use of the
B anchard Deci si on net hodol ogy, as set out inits Decenber 2, 1985, Federal
Regi ster notice, which expressly states:

Hfective wth the producti on nonth of Novenber 1985, for
royalty paynents due Decenber 31, 1985, payors for Federal and
Indian oil and gas | eases coormtted to unitization and
communi ti zation agreenents wthin the Sate of (klahoma are to
followthe standard Federal procedures as outlined in the AFS
Payor Handbook for reporting royalties due on production
allocated to each | ease under a pool i ng agreenent .

50 Fed. Reg. 49468. To the extent that MMB deci sion disall owed use of
the B anchard Decision in cal cul ations dating before the production nonth
of Novenber 1985 (see 143 IBLA at 135 (H3O undertook "prelimnary revi ew of
Kirby's royalty paynents for the period' commenci ng January 1, 1985; "H3O
extrapol ated that K rby had underpaid royalties on all its communitized

| eases during the period [ commenci ng] January 1985")) it is set aside, and
the matter is renmanded for recal cul ati on of royalty due using the deadline
established in the Federal Register noti ce.

Fol | ow ng negotiations and the apparent partial settlenment wth Kirby
(see 143 1 BLA at 137), the binding nature of which MV di savows, MS issued
an order dated May 1, 1992, by which the Chief of the Casper Section of
the Lessee ontact Branch, MMB, found that Kirby's recoupnent of |ease
overpaynents violated MV policy limting recoupnent of overpaid
royalties on an Indian allotted | ease to 50 percent of that |ease s current
nonth's net revenue. He therefore directed Kirby to pay $307,983.64 in
additional royalties for the inproper recoupnent of overpaynents on I ndi an
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allotted leases. K rby was allowed to recoup the amount it had overpai d
to other Indian | essors, but subject to significant restrictions. 1In his
Decenber 30, 1994, Decision, the ADC concluded that the May 1, 1992, order
properly refused to al |l ow cross-| ease recoupnents of royalty overpaynents
on Indian allotted | eases and correctly limted the recoupnent of overpaid
royalties to 50 percent of the overpaid | ease' s current nonthly revenue.
Thus, there were significant restrictions placed on the recoupnent of the
overpaynent. Kirby specifically chall enged those restrictions on appeal .

ME frankly admts on reconsideration that the restrictions on
recoupnent nean that Kirby wll not be able to recoup its overpaynents:

The probl emwhi ch generated Kirby's appeal of the My 1992
Qder is that production fromthe unit is now substantially |ess
than what it was during the audit period. The My 1992 Q der
conpel l ed Kirby to pay the $307,983.63 i n underpai d royal ties,
whi ch woul d be distributed to Kirby's allottee | essors, and then
directed Kirby as to how -- under MVB regul ations and the
Royal ty Payor Handbook -- to recoup those amounts fromthe
overpai d |l eases in the conmunitized area through a fifty percent
reduction in royalty paynents for production as it occurred in
the future. It appears, though, that as a practical matter total
recoupnent nany never be possi bl e because the Saxon | eases [(on
whose account the overpaynent occurred)] now produce insufficient
vol unes to enable Kirby to recoup the $307,983.64. Thus, if
Kirby pays the additional $307,983.64 [to the other, underpaid
| essees], Kirby will have paid portions of the sane royalties
twce in order to nake the underpaid al |l ottee | essors whol e.

(Petition at 29.) 8 M characterizes this problemas resulting
fromKirby's failure to conply wth its 1985 Federal Register directive,
50 Fed. Reg. 49465 (Dec. 2, 1985), to pay Indian | essors on the basis

of the lessors' gross proceeds, rather than as a percentage of the

communi tized area' s gross proceeds: "Qher |essors wthin Cklahona

foll owed the gross proceeds rules, and that 1985 directive. 1In short, the
problemis Kirby's, and the consequences of Kirby's failure to live by the
rul es should not be borne by Kirby's Indian allottee | essors.” (Petition
at 30.)

After the ADC s decisions under review herein, the Board had occasi on
to reviewthe question of what action is appropriate where the payor has
nade an overpaynent on an Indian allottee | ease and circunst ances nake it
i npossi bl e to recoup the overpaynent fromfuture royalty paynents on that
lease. Mistang Fuel Gorp., 134 IBLA'1 (1995). |In that case, we noted
substantial problens facing parties seeking to recoup overpaynents from
I ndi an | essors or, where no recoupnent is possible, problens in seeking
refunds of overpaynents fromBIA Ve effectively approved a net hod
suggest ed by

8/ MV concedes that we have authority to address the consequences of the
May 1, 1992, order regardl ess of whether the Apr. 8, 1991, order is
admnistratively final (which we have concluded herein it is not).
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the | essee wherein an anount overpaid to an Indian | essor on one | ease

was recouped by reduci ng paynents to the sane | essor on a different |ease.
A though we do not have infornati on before us that would allow us to
consider a simlar arrangenent here, it woul d appear that Kirby may wsh to
explore this avenue. K rby nay al so wsh to explore the possibility of
seeking a refund of any overpaynent fromBIA See Mistang Fuel Qorp.,

134 IBLA at 5 n. 4, 5-6.

In these circunstances, we deemit appropriate to renmand the matter to
ME for further consideration, specifically as to whether the restrictions
pl aced on Kirby's recoupnent of its overpaynent are justified in |ight of
our decision in Mistang Fuel Gorp., supra.

Fnally, M points out that its order dated February 10, 1992,
assessed Kirby $49,955.39 in | ate paynent charges based on the Decenber
1991 paynent of $72,718.99 in additional royalties for the Kirby | eases,
and that those additional royalties were due regard ess of whether or not
Kirby shoul d have been al |l oned to use the B anchard Deci si on net hodol ogy.
(Petition at 25.) That statenent, which is unchal | enged on
reconsideration, is consistent wth the fact that Kirby's use of the
B anchard Deci si on net hodol ogy resulted not in mscal cul ation of the total
anount of royalty due, but the overpaynent of certain Indian | essors by the
sane anount as other Indian | essors were underpaid. M al so points out
that section 111(a) of the Federal Q| and Gas Royal ty Managenent Act of
1983, 30 US C § 1721(a) (1994), and inplenenting regulations at 30 CF. R
88 218.54 and 218.102 require | essees to pay interest on underpaid
royalties. (Petition at 26.) Accordingly, the decision by M i nposi ng
| ate paynent charges on the $72,719.99 underpaynent is now affirned. 9/

In sum MV petition for reconsideration is granted; our decision,
Kirby Expl orati on Gonpany of Texas, 143 I BLA 133 (1998), is vacated, MB
decisions are affirned to the extent that they ruled that Kirby s use of
the B anchard Deci si on net hodol ogy was i nproper fromthe Novenber 1985
production nonth forward and assessed | ate paynent penal ties; and MVB
deci sions are set aside and renanded for further consideration to the
extent that they disallowed use of the B anchard Deci si on net hodol ogy
prior to the Novenber 1985 report nonth and restricted Kirby's recoupnent
of royalties overpaid to Indian | essors.

9/ The issue of whether there was a binding settlenent is thus presented.
A though we nust question why (as the ADC stated) MMB allows its officials
"to represent to Kirby that they had the authority to offer and were
offering to settle MB claim (see 143 IBLA at 137), we nust agree that
there is no evidence that a binding settlenent agreenent was reached
between Kirby and the Cirector, MM or other Departnental official having
authority to enter into a settlenent. Accordingly, we conclude that MVB
was not barred fromcol |l ecting | ate paynent charges.
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Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the above-
described action is taken.

David L. Hughes
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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